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Exploring the legal aspect of Medical Negligence and Some Solutions to the Current 

Problems1 

Introduction: 

Over centuries, the Medical Profession is one such profession that can save lives. The credit 

goes to the selfless care given by medical professionals. This profession has evolved with great 

advancements in science and technologies. 

Negligence is an offense in civil law and criminal law. The definition of negligence has 3 

implications as described by Charlesworth and Percy2, if there is a breach of a duty imposed 

by statute law or common law, secondly conduct which is careless, and third, there is a state of 

mind, in which it is opposed to intention. A person in the medical profession is assumed to 

have the appropriate knowledge and skill required for the purpose and thus he must exercise 

with a reasonable degree of care while performing his duties.  

In the case of Dr. N. Ummar vs. K.M. Hameed3, the Kerala High Court held that if a person 

who has certain qualifications and is an expert, gives a piece of medical advice then he 

implicitly agrees that he is responsible for such advice and also has sufficient knowledge about 

the problem. Moreover, any injury arising as a violation in this above statement will turn into 

a liability. 

Abstract: 

This white paper will talk about Medical Negligence in civil cases and its causes and ways to 

resolve some issues relating to medical negligence. This will help to reduce the problem of 

negligence and the field of medicine will improve in a better way. The authors want to make it 

very clear that by this paper they do not want to blame anyone. Furthers remedies will help 

improve the well-being of the people and improve the quality of medical facilities in society.  

Research Problem: 

1. Medical negligence in India is deteriorating daily.  

2. The major cause for the decline of medical negligence is a lack of practical knowledge.  

Doctor's callous behavior:  

The word callous behavior signifies cruel and insensitive behavior towards others coming out 

of Negligence. Humans are the most important asset for any country and thus the medical 
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facility should be upgraded so that the death rate can be minimized. In Juggan Khan vs the state 

of Madhya Pradesh 4, the registered homeopath gave 24 drops of stramonium and fed him a 

leaf of dhatura to his patient who was suffering from guinea worm. The doctor did not study 

the ill effects of such substances on the human body due to which the person suffered problems. 

It was held that a practitioner of another field cannot provide medicine if he does not have the 

proper information. If such an act causes injury, it will be regarded as callous and negligent 

behavior.  

Nurses and Compounders:  

Nurses and compounders play a major role in medical professionalism and since they are 

present with the patient most of the time, thus they cannot be relieved from the scope of medical 

negligence. In the Jacob Mathew vs the State of Punjab, 5 the nurse informed the doctor after 

20-25 minutes when the patient was suffering from a breathing condition. Oxygen cylinders 

were not available for 5-7 minutes due to which the patient died. It was held that the hospital 

could be held liable in civil law.  

Res Ispo Loquitor: 

This is a legal maxim that is generally used in cases of Gross Negligence. As we see that when 

a medical practitioner takes responsibility for a patient then he owns a duty of reasonable care 

towards them. It is an inherent duty of the doctor to attend to the patient so basically, if a doctor 

doesn’t take care of the patient in an emergency ward and the patient as a consequence lost his 

life then the Doctor will be required to pay the compensation. In the case of Shashitr Rajan 

Saha Vs the State of Tripura,6 The doctor was made to compensate 1 lakh twenty-five thousand 

rupees because the doctor P. Roy was not available in the hospital as he was busy attending to 

his private patients.  

Practical vs theoretical approach: 

Medical professionals must be thorough with their skills and should not only depend upon the 

theoretical means. Even the case of People's Union for Civil Liberties v. Union of India7 

reiterated that practical knowledge is important for the selection of a person. And in crucial 

areas such as Medicine, it becomes a lot more crucial. There has been an ample number of 

situations where the medical professionals' practice knowledge was tested. The theory is 

necessary but only till the time when one studies it, once a medical professional is practicing 
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his degree, he should lay more emphasis on the practical aspects of medicine. In another case 

of Orissa Lift irrigation corporation Ltd. Vs. Rabi8, here it was held, “practical learning should 

be an essential and integral part of the engineering courses”. By this, it was clear that “science 

is learning by doing”. Thus, to conclude even the medical profession should possess more 

practical knowledge than mere theoretical knowledge. 

Problems: 

From the above discussion, it is absolutely clear that the medical practitioners are not above 

law and would be liable for their negligence and they cannot escape punishment if they are 

found blameworthy. To conclude the white paper, the authors decided to analyze certain 

general problems which are prevalent causes for the happening of Medical Negligence and thus 

come out with effective solutions and other suggestions.  

One of the major problems behind medical negligence which we found was a lack of 

professionalism and the need to deviate towards a practical learning atmosphere instead of only 

focusing on the theoretical area. Another problem is that even a doctor is a human being and 

has his limitations thus doctors cannot be available everywhere at any time. The deficiency of 

efficient support staff from nurses to compounders is another major problem. In today’s world, 

as we move towards the globalized world, we see that Indians still suffer from a shortage of 

good quality equipment. Here the role of government is also somehow not so vigilant leading 

to the presence of non-licensed doctors and support staff and paucity of proper sanitation and 

cleanliness. Last but not least is the insufficient preventive measures available. 

 Remedies: 

There is a famous quote that says we cannot solve a problem if we are not asking the right 

question or problem. Also, only listing out the issues and not giving proper remedies is not fair 

and justified. We, the authors of this white paper have formulated certain remedies that might 

prove to be effective in reducing medical negligence.  

Firstly, we can employ people by hiring them to help out the support staff so that the support 

staff can focus on its main area and can be relieved from additional stress. Moreover, we can 

use A.I. for the treatment of diseases that are infectious and communicable. This will greatly 

reduce the risk of spreading these diseases and subsequently will lead to a reduction in medical 

negligence. There is a need for more experienced and trained doctors in government hospitals 

so that the weaker section of society can also benefit from it. The most important and effective 

remedy is that the laws should be stricter and more specific.  
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This will create a sense of fear in the medical professionals and also will lead to additional 

carefulness while treating a patient.  

There should be committees in every city to keep a check upon all the medical institutions and 

facilities to maintain absolute care and safety while they treat their patients. This will greatly 

reduce medical negligence as regular checkups will keep the medical institutions and 

professionals alert and more responsible. This will also increase the employment rate in our 

country.  Last but not least there should be a proper check made on the pathologies and medical 

laboratories as well since grave cases of blood transfusion and other issues can arise from here 

as well.  

Conclusion: 

Medical negligence is a major problem in the field of medicine but that does not mean that it 

cannot be improved upon. This white paper portrayed certain areas where medical negligence 

is often seen. This white paper also reflects upon some of the remedies that were listed solutions 

to those issues. 

Recommendation:  

The authors request the readers to work on other loopholes of medical negligence and come 

out with their solution so that society is benefited. They can also work on the detailed aspect 

of medical negligence during the pandemic. Though it’s a sensitive issue yet a major one to 

ponder upon. 


