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Introduction 

Marriage is a sacred covenant between two souls, in which they promise to treat each other with love, 

affection, and humanity. They both agree to have a claim on one another. but, to what extent has this 

right been misconstrued? The most horrible crime perpetrated against women is rape. It not only 

physically but also psychologically destroys a person. We have strict laws in place to protect women 

from the crime of rape, and the culprit faces severe punishment. Apart from ordinary rape, marital 

rape, or forcible sexual intercourse between a man and his own wife, is a painful reality in our society. 

Though society's general consciousness regards marital rape as a morally and ethically immoral 

conduct, it does not perceive it as a major crime, in fact, it offers it a societal legitimacy in the guise 

of matrimonial necessity, either explicitly or indirectly. Worse, until today, the law of the land has 

failed to recognize marital rape as a criminal offence. Marriage is regarded as one of our culture's 

most precious, pure, and valued institutions, particularly in india. It is nearly impossible for a woman 

to inform society about her husband's rape since no one would stand by her side because society is 

afraid of "what people will think."  Exception 2 of section 375 states that a man's sexual intercourse 

or sexual activities with his own wife without her consent are not considered rape if the wife is not 

under the age of fifteen. Yes, the law states that once a woman is married, it is presumed that she has 

given her agreement for her spouse to have sexual intercourse with her whenever they want or need 

it. It is clear that women have been treated as property in society for a long time. 

 

Why it’s a serious problem? 

What I find most ironic in Indian law is that a woman under the age of sixteen who has consensual 

intercourse qualifies as a rape victim under Indian law. A married woman, on the other hand, is not 

considered to have been raped even if she is forced to engage in sexual activity. The idea that a woman 
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cannot seek legal protection if she is compelled to have sexual intercourse by her husband is unsettling 

in and of itself. 

India is one of 36 nations in the world where marital rape is not illegal. More than two-thirds of 

married women in India between the ages of 15 and 49 had been beaten, raped, or forced to provide 

sex, according to a UN Population Fund survey. Domestic violence reports totaled 1,477 between 

March 25 and May 31, 2020. During the first three weeks of the lockdown, the National Commission 

for Women (NCW) received around 587 complaints. This year's first three months of lockdown 

recorded more complaints than the previous 10 years. The majority of the cases came from UP, Bihar, 

Rajasthan, and Haryana.  

 

It sends chills in my spine that some people still question ‘marital rape’ and considers it not as a 

heinous crime but a duty of spouses towards each other. Though rape is viewed as a terrible crime 

by society as a whole, and the law places a high priority on punishing rapists, rape laws do not provide 

any protection to married women who are forced to have sexual relations with their husbands. 

Marital rape is not regarded as a serious issue in society, and husbands are granted complete 

immunity. Due to various factors, including the level of education, illiteracy, poverty, myriad social 

customs and values, religious beliefs, and the society's mindset to treat marriage as a sacrament, it is 

believed that the concept of marital rape, as understood internationally, cannot be appropriately 

applied in the Indian context. 

 

 

History 

Sir Matthew Hale's statement in 1678 that "the husband cannot be guilty of rape committed by 

himself upon his lawful wife, for their mutual matrimonial consent and contract the wife hath given 

up herself in this kind unto her husband, which she cannot retract" provided the initial rationale for 

the marital exemption clause.  

After the establishment of the IPC in 1860, the legislation against rape remained unchanged for the 

next thirty years. The later amendment was made in response to a number of cases in Bengal in which 

the child wife died as a result of the marriage being consummated. The most significant of these was 
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Queen Empress v. Haree Mohan Mythee. 31 This case narrates the tragic storey of Phulmonee 

Dassee, who died at the age of eleven years and three months as a consequence of a rape. 

Sir Andrew Scoble proposed the Bill in 1891, which eventually became the Indian Criminal Law 

(Amendment) Act of 1891.34 In both marital and extramarital rapes, this measure increased the age 

of consent to 12 years. For the first time, a distinction was made between marital and extramarital 

rape cases in 1925, with a separate age of consent in marital rape cases. The contrast was emphasised 

even more in section 376, which included the phrase "unless the lady assaulted is his own wife and is 

not under the age of twelve." In that case, the sentence was softened by imposing a maximum penalty. 

As much as this is hard to believe it is actually true. The Committee recommended the use of term 

‘marital misbehaviour’ instead of rape in marital cases. The offence of marital misbehaviour would 

be committed by a husband in case of sexual intercourse with his wife below 15 years of age. The 

Committee recommended the inclusion of offence of marital misbehaviour in Chapter XX of IPC 43 

and section 375 and section 376 of the IPC should be confined to rape outside the marital relation. 

If the wife was under the age of 12, the Committee proposed a maximum sentence of 10 years in 

prison and a fine, and if the wife was between the ages of 12 and 15, the Committee offered a 

maximum penalty of one year in prison and a fine or both. The adoption of the notion of primacy 

and supremacy of the husband's right over that of the wife, even when she is much below the legal 

age of marriage, is a unique feature of Indian law. The legal implication of not recognising forcible 

intercourse with a minor wife (between the ages of 15 and 18) as rape is that such intercourse with 

an adult wife is not considered marital rape at all. The repeal of the exception to Section 375 IPC, 

according to the 172nd Law Commission Report, is unnecessary since it may amount to undue 

interference with the marital relationship.  The Commission, on the other hand, suggested that the 

wife's age limit be increased from 15 to 16 years. 

As far as we can tell, no clear attempt has been taken under Indian law to defend a married woman's 

right to bodily or sexual autonomy in any way. 

Visual Data 

The difference between men and women and their views on marital rape laws in India can be seen in 

the graph below. Most men believe and justify their actions on forcing women because they believe 

it is their right, which they ostensibly have over their wives; on the other hand, a large percentage of 

women have justified restricting forced sex from their husbands. 

According to the contract 

theory, there is no idea of marital rape because sexual intercourse between spouses is always deemed 

consenting, and these data show how a large majority of men still believe this. 
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The graph above clearly indicates how crime against women is increasing every year, whether within 

or outside the context of marriage. 

 

 

Why the government is not taking any action? 

Non-marital rape is considered to be more serious than marital rape. But according to a Joint Women 

Programme survey, at least one married woman out of every seven is raped and sexually harassed 

by her spouse. As a result, the numbers paint a picture that contradicts popular assumption. 

Marital rape is an extremely tough crime to establish because it is a personal crime. However, the 

Domestic Violence Act of 2005 establishes a list of acts that are both personal and punitive. As a 

result, the excuse of difficulty in proving marital rape instances is insufficient to exempt the cases. 

Moreover it is assumed that the illegality of marital rape raises the risk of abuse by wives with ulterior 

objectives, such as causing misery to their spouse. 

The Justice Verma Committee, which was constituted in the aftermath of the heinous Nirbhaya gang 

rape case, criminalised a variety of sexual offences, but ignored the recommendation that marital 

rape be made illegal. This was primarily based on MPs' belief that criminalising marital rape would 

put the institution of marriage under strain and go against family values. 

According to The Times of India, former Chief Justice of India Dipak Misra stated in August 2019 

that marital rape should not be made a crime in India "because it will create absolute anarchy in 

families and our country is sustaining itself because of the family platform which upholds family 

values," as quoted by Deccan Herald.  
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BUT, IF THE FEAR OF MARRIAGES FALLING APART IS KEEPING THE GOVERNMENT 

FROM CRIMINALISING MARITAL RAPE, IT ACCEPTS THAT IF WOMEN HAD LEGAL 

RECOURSE AND PROTECTION, THEY WILL WISH TO HALT THE SEXUAL ABUSE THEY 

ENDURE ON A DAILY BASIS IN THEIR MARRIAGES. WHEN THIS HAPPENS, IT'S VITAL 

TO ASK: WHOSE RIGHTS IS THE GOVERNMENT SAFEGUARDING BY PLACING SUCH A 

HIGH IMPORTANCE ON MARRIAGE AND FAMILY AND PRESSING FOR THE STATUS 

QUO? IS IT THE HUSBANDS WHO RAPE OR THE WIVES WHO ARE RAPED? 

In Justice K.S. Puttuswamy (Retd.) v. Union of India, the Supreme Court acknowledged the right to 

privacy as a basic right, expressly stating that it includes "decisional privacy indicated by an ability 

to make intimate decisions largely comprising of one's sexual connections." 

Here's a pro advise from the Delhi High Court's Acting Chief Justice Gita Mittal and C Hari Shankar 

if Indian legislators need help finding out how to codify marital rape as a felony in our laws. 

“Marriage does not imply that the woman is always ready, eager, and consenting to sexual activity.” 

The male will have to show that she gave her consent.” That's all there is to it. 

 

Conclusion                                                                                                                                                                                                                                                                                                          

Marital rape, or domestic violence in general, has a significant stigma. Victim shaming is ubiquitous 

in our society, and it's one of the reasons why women are hesitant to disclose abuse. Separation, court 

battles, and divorce are frowned upon, and the majority of women hesitate to leave their abusive 

partners. Rather, they seek guidance on how to deal with the circumstance. Staying with the 

aggressor and his family has a negative impact on women's health, and this must change. 

 Rape, whether it is marital or non-marital, is rape, and the government should address it as soon as 

possible. Regardless of age, socioeconomic class, race, or ethnicity, rape occurs in all sorts of 

marriages. There is a scarcity of research data on the subject, and the absence of data is a key 

impediment to the government and legislature making adequate attempts to offer an effective legal 

forum to address the traumatized victim's issues. 

Despite the fact that the Indian Constitution provides equality under Article 14, the marital law 

exemption discriminates against women who have been raped by their own husbands by denying 

them equal protection against rape and sexual harassment. 

The weak and restrictive definition of rape, which allows for marital exemption, renders the 

definition of rape a hollow statement, providing an escape route for many perpetrators of sexual 

assault, and the hunt for justice continues unabated. 
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In India, the provisions of the Domestic Violence Act, which forbids any form of sexual violence in 

marriage, represent some progress. However, in the hands of women, this Act giving solely civil 

remedies is insufficient. The subject of creating new laws and procedures for a crime as horrific as 

marital rape must be investigated by the Legislature. 

 


